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Heading of judgment in original suit/ case 

 

 

In the original court of the Munsiff No.2, Kamrup 

 

 

Present: Yusuf Azaz 

 

 

FRIDAY, the 1
ST

 day of JULY,2011 

 

 

TITLE SUIT NO.619 OF 2006 

 

 

1. MD. FAKARUDDIN AHMED 

                                                                                               Plaintiff /s 

                                                                                               Petitioner/s 

                                                     

                                                   versus 

 

 

1. ON THE DEATH OF PIR BOX ALI HIS LEGAL HEIRS 

                                                                                             Defendant/s 

                                                                                             Opp. Party/s 

 

 

This suit/ case coming on for final hearing on 15/6/2011 in the presence 

of – 

 

SHRI H. SHARMA, Advocate for the plaintiff; and 

 

SHRI O.P BHATTI for the defendant, 
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and having stood for consideration to this day, the court delivered the 

following judgment- 

JUDGMENT 

1. The plaintiff has instituted this suit for the specific performance of 

the contract to sell the suit land by the defendant to the plaintiff. 

2. The plaintiff, Md. Fakaruddin Ahmed would institute this suit 

against the defendant, Md.Pir Box Ali (since deceased). The said 

defendant, Md. Pir Box Ali died during the pendency of the suit as 

such his legal heirs were substituted in this suit. The word 

“defendant” wherever used in this judgment henceforth would refer 

to Md. Pir Box Ali, unless the context otherwise requires. The basic 

outline of the case bereft of the unnecessary details are as follows- 

3. The plaintiff would plead that he is the son in law of the defendant. 

The plaintiff would plead that the defendant agreed to sell him the 

suit land measuring about 1 Kathas 6 Lessas (more particularly 

described in the schedule of the plaint) by way of a registered 

agreement of sale being no.2819/95 dated 8/6/1995. The plaintiff 

would plead that he paid Rs.45,000/- towards the total sale 

consideration and remaining Rs.1,00,000/- was required to be paid 

within ten months. The plaintiff would plead that he applied for a 

loan with his employer and accordingly the loan was sanctioned. The 

plaintiff would further plead that he obtained all the clearances/ 

permissions for the sale of the suit land from the concerned 

authorities. The plaintiff would plead that he is in occupation of the 

suit land.  

4. The plaintiff would further plead that he went to the house of the 

defendant sometime in the month of December,1996 to intimate the 

defendant that the balance sale consideration was arranged and to 

request the defendant to register the formal sale deed in respect of 

the suit land. The plaintiff would plead that the sons of the defendant 

threatened him and told him that no land would be transferred by the 

defendant in favour of the plaintiff. 

5. The plaintiff would further plead that on 30/3/1997 the defendant 

accompanied by his sons and some unknown persons forcefully 
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trespassed upon the suit land and tried to dispossess the plaintiff. The 

plaintiff would plead that he thereafter instituted Title Suit 

no.297/1997 against the defendant praying therein for confirmation 

of his possession and for other reliefs. The defendant herein 

preferred a counter claim in the said suit. The plaintiff would plead 

that the Court of the learned Civil Judge, Junior Division No.2 vide 

its judgment and order dated 20/12/2004 dismissed the suit as well as 

the counter claim. 

6. The plaintiff would plead that he is ready and willing to perform his 

part of the contract, but the defendant has failed and neglected to 

perform his part of the contract; hence this suit for the specific 

performance of the said contract. 

7. The defendant appeared and contested the suit by filing written 

statement. The defendant would contend that the suit is barred under 

order 2 rule 2 of the Code of Civil Procedure,1908 (CPC). The 

defendant would further plead that the plaintiff had earlier instituted 

Title Suit no.257/ 1997 and therein the plaintiff had pleaded about 

the said contract, for which the plaintiff has prayed for specific 

performance in this suit. The defendant would contend that he 

appealed against the judgment and order dated 20/12/2004 passed by 

the Hon,ble Civil Judge, Junior Division No.2 in Title Suit 

no.257/1997 before the Hon,ble Civil Judge, Senior Division No.2, 

and the Hon,ble Civil Judge, Senior Division, No.2 decreed the 

counter claim and further held that the said contract is obtained by 

fraud. The defendant would plead that in view of the above the suit 

of the plaintiff is barred by res- judicata. The defendant would 

further plead that the plaintiff was allowed to stay over the suit land 

as a permissive occupier. The defendant denied accepting any 

amount towards the sale consideration. The defendant would further 

plead that the said agreement whose specific performance is sought 

is obtained by fraud; hence the suit is liable to be dismissed. 

8. It would be pertinent to mention herein that the original defendant, 

Pir Box Ali died during the pendency of the suit; as such his legal 

heirs were substituted. 

9. Upon the pleadings of the parties my learned predecessor in office 

framed the following issues in this suit- 
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(1) Whether the suit is maintainable in law as well as in fact? 

(2) Whether there is cause of action for the suit? 

(3) Whether the suit is barred under order 2 rule 2 as well as hit 

by the principles of Res- judicata? 

(4) Whether the suit is barred by limitation? 

(5) Whether the defendant had assured of accommodating the 

plaintiff in the land of Mahrum Gaonbura and took a sum of 

Rs.20,000/- from the plaintiff for purchase of land? 

(6) Whether the defendant gave a proposal to transfer his land at 

Guwahati on payment of Rs.25,000/- and whether the 

defendant took Rs.25,000/- from the plaintiff? 

(7) Whether the plaintiff is a permissive occupier? 

(8) Whether the plaintiff is entitled to get the decree of specific 

performance of contract as prayed for? 

(9) To what any other relief/ reliefs the parties are entitled? 

10. The plaintiff would examine himself and one other witness in 

support of his case; whereas the defendant did not adduce evidence 

in support of their case. 

11. I have heard the learned counsels for both the parties. 

12. Shri O.P Bhatti, the learned counsel for the defendant would contend 

that the suit is barred by res judicata; as such the suit is liable to be 

dismissed. He would further contend that it is already decided that 

the said agreement is obtained by fraud; hence this suit which is 

based on the said contract is liable to be dismissed. 

13. Shri Hemanta Sharma, the learned counsel for the plaintiff would on 

the contrary contend that the plaintiff has proved that there is a 

contract and the said contract is not performed; hence the plaintiff is 

entitled to the reliefs, as prayed for. 

DISCUSSION, DECISION AND REASONS FOR THE 

DECISION: 
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14. Now let us discuss the materials on record and try to arrive at a 

definite finding as regards the issues in this suit. 

 

ISSUE NO.3: Whether the suit is barred under order 2 rule 2 as 

well as hit by the principles of Res- judicata? 

15. The defendant would plead that this suit is barred under order 2 rule 

2 of the CPC and further this suit is barred by res judicata.  

16. The brief facts of the case of the plaintiff are narrated above and it is 

seen that the plaintiff has instituted this suit for the specific 

performance of the registered agreement to sell the suit land dated 

8/6/1995. 

17. The plaintiff has admitted about the institution of the Title Suit 

no.257/1997 before the Hon,ble Civil Judge, Junior Division, No.2, 

Guwahati. The plaintiff was cross examined in respect of the said 

earlier suit and he would admit that the exhibit A is the copy of the 

plaint in the said case. The plaintiff would further admit that the 

exhibit B is the copy of the written statement; and the exhibit C is 

the copy of the judgment of the Civil Judge, Junior Division, No.2 

and the exhibit D is the copy of the judgment passed by the Civil 

Judge, Senior Division, No.2 in appeal. I have perused the copies of 

the said pleadings and the judgments passed in the aforesaid suit. 

The perusal judgment of the Civil Judge, Senior Division, No.2 

(exhibit D) shows that the Hon,ble Appellate Court held that the said 

agreement to sell the suit land dated 8/6/1995 was obtained by 

playing fraud upon the defendant.  

18. The issue before the Hon,ble Appellate Court in the aforesaid case 

was whether the plaintiff committed fraud in getting signature of the 

defendant upon the agreement of sale, in reply to which the Hon,ble 

Appellate Court held that the said agreement was obtained by fraud.  

19. The perusal of the pleadings of both the parties in the aforesaid Title 

Suit no.257/ 1997 shows that the matter in issue in this suit was 

substantially in issue in the earlier suit. In the earlier suit (Title Suit 

no.257/1997), the defendant alleged that the agreement for sale was 
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obtained by fraud, and the Hon,ble Court decided in favour of the 

defendant. 

20. In view of the above it is held that the Hon,ble Civil Judge, Senior 

Division, No.2, has already held that the said agreement was 

obtained by fraud; as such this suit is barred by res- judicata; because 

the plaintiff has instituted this suit for the specific performance of the 

aforesaid contract.  

21. It is well settled that a contract is void if it is obtained by fraud; as 

such a void contract cannot be enforced in law. Considering the 

above it is held that the suit is barred by res- judicata. 

22. In addition to the above the provision of Order 2 Rule 2(3) CPC 

specifically provides that a person entitled to more than one relief in 

respect of the same cause of action may sue for all or any of such 

reliefs; but if he omits, except with the leave of the court, to sue for 

all such reliefs, he shall not afterwards sue for any relief so omitted. 

23. In the instant case it is seen that the plaintiff has sued upon the 

alleged contract to sell the suit land praying for its specific 

performance. In the earlier instituted suit, the plaintiff would plead 

that he is in occupation of the suit land and had possessed the same 

by way of adverse possession; as such he is entitled for the 

declaration of his right, title and interest over the suit land. In the 

said suit the plaintiff would also plead that he entered into the said 

contract for the purchase of the suit land for valuable consideration. 

In the earlier suit the plaintiff though pleaded that he entered into the 

agreement to purchase the suit land; and further pleaded that the 

defendant had tried to forcefully evict him from the suit land, thereby 

refusing to honour the agreement, but the plaintiff omitted to seek 

the relief of specific performance of the said contract. The cause of 

action in this suit as well as the earlier suit is the same, but the 

plaintiff had omitted to sue for specific performance of the said 

contract, without the leave of the court; as such in view of the 

provision of Order 2 Rule 2(3) CPC it is held that plaintiff cannot be 

allowed to sue for specific performance of the said contract, by way 

of institution of this separate suit. 
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24. It is, therefore, held that the suit is barred under Order 2 Rule 2(3) 

CPC. 

25. DECISION: The suit is barred under Order 2 rule 2(3) CPC and also 

is barred by res judicata; as such both the issues are answered in the 

affirmative, in favour of the defendant. 

 

ISSUE NO.4: Whether the suit is barred by limitation? 

26. The defendant would plead that the suit is barred by limitation. 

27. The plaintiff would plead for the specific performance of the contract 

dated 8/6/1995. The plaintiff would plead that the defendant on 

30/3/1997 accompanied by his sons and unknown persons tried to 

dispossess the plaintiff from the suit land. The plaintiff has not 

pleaded as to on which date the defendant refused to perform his part 

of the contract; as such even if not earlier, any reasonable person 

would infer that the performance of the contract is refused on 

30/3/1997 because of the alleged incident of trespass by the 

defendant. In view of the above the plaintiff ought to have instituted 

this suit within three years of the said date of refusal for the specific 

performance of contract, but this suit is instituted on 23/8/2005, 

which is much beyond the period of three years of limitation; as such 

it is held that the suit is barred by limitation. 

28. DECISION: The suit is barred by limitation; as such this issue is 

answered in the affirmative, in favour of the defendant. 

 

ISSUE NO.5 & 6: Whether the defendant had assured of 

accommodating the plaintiff in the land of Mahrum Gaonbura and 

took a sum of Rs.20,000/- from the plaintiff for purchase of land?// 

Whether the defendant gave a proposal to transfer his land at 

Guwahati on payment of Rs.25,000/- and whether the defendant 

took Rs.25,000/- from the plaintiff? 

29. The plaintiff would plead that the defendant assured of 

accommodating the plaintiff in the land of Mahrum Gaonbura and 
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took a sum of Rs.20,000/- from the plaintiff; and thereafter again 

took another Rs.25,000/- with a proposal to transfer his land in 

Guwahati. 

30. The plaintiff examined himself and deposed that defendant assured 

of accommodating him in the land of Mahrum Gaonbura and took a 

sum of Rs.20,000/- from him; and thereafter again took another 

Rs.25,000/- with a proposal to transfer his land in Guwahati. The 

plaintiff was not cross examined on this point and there is nothing on 

record to doubt or disbelieve the said testimony of the plaintiff.  

31. In addition to the above the defendant has not adduced any evidence 

on his behalf to show otherwise; as such it is held that the defendant 

assured of accommodating the plaintiff in the land of Mahrum 

Gaonbura and took a sum of Rs.20,000/- from the plaintiff; and 

thereafter again took another Rs.25,000/- with a proposal to transfer 

his land in Guwahati. 

32. DECISION: Both the issues are answered in the affirmative, in 

favour of the plaintiff. 

 

ISSUE NO.7: Whether the plaintiff is a permissive occupier? 

33. It has been already decided in the Title Suit no.257/1997 by the 

Hon,ble Civil Judge, Junior Division, No.2 that the plaintiff’s 

possession over the suit land is permissive and that he has not 

perfected his right over the suit land by way of adverse possession; 

and further the Hon,ble Appellate Court upheld the said decision and 

further directed the defendant to vacate the suit premise within three 

months.  

34. In view of the above it is held that this issue is already decided in the 

previously instituted suit between the same parties by a competent 

court as such the same is res- judicata; and it is held that the plaintiff 

is a permissive occupier of the suit premise. 

35. DECISION: The plaintiff is a permissive occupier; as such this issue 

is answered in the affirmative, in favour of the defendant. 
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ISSUE NO.1 &2: Whether the suit is maintainable in law as well 

as in fact?//Whether there is cause of action for the suit? 

36. In view of the discussions made above wherein it is held that the suit 

is barred by res judicata and further that the suit is barred by 

limitation, it is held that the suit is not maintainable and further that 

there is not cause of action for the institution of this suit. 

37. DECISION: The suit is not maintainable and further the plaintiff 

does not have the cause of action for institution of the suit. 

 

ISSUE NO.8 & 9: Whether the plaintiff is entitled to get the decree 

of specific performance of contract as prayed for?//To what any 

other relief/ reliefs the parties are entitled? 

38. In view of the discussions made above wherein it is held that the suit 

is barred by limitation; and that the suit is barred by res judicata; and 

further barred under Order 2 Rule 2(3) CPC, it is held that the 

plaintiff is not entitled to any relief in this suit. 

39. From the perusal of the plaint it is seen that the plaintiff has 

instituted this suit knowing fully well that the suit is vexatious. The 

perusal of the plaint in this case as well as the earlier suit shows that 

this suit is instituted merely to harass the defendant by abusing the 

process of Court. The plaintiff had in the earlier suit pleaded that he 

obtained the right over the suit land by way of adverse possession; 

whereas in this case no plea of adverse possession was taken. In 

addition to the above the plaintiff had pleaded about the earlier 

instituted suit, but suppressed the fact that an appeal was preferred 

against the judgment of the trial court and that the Hon,ble Appellate 

Court decreed the counter claim and directed the plaintiff to vacate 

the suit premise within three months. This suit is instituted after the 

judgment of the Appellate Court; as such the plaintiff ought to have 

stated about the said appeal, but his failure to do so specifically 

shows that he tried to mislead the court and further tried to thwart the 

earlier decree obtained lawfully by the institution of this case on the 

suppression of material fact. 
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40. This suit is vexatious to the knowledge of the plaintiff as such 

compensatory cost of Rs.3000/- (three thousand) is awarded to the 

defendant to be paid by the plaintiff. 

ORDER 

41. In view of the discussions made above the suit of the plaintiff is 

dismissed on contest with compensatory cost as well as the regular 

cost. It is hereby directed that the plaintiff do pay to the substituted 

defendants the cost of the suit which would carry interest at the rate 

of 6% per annum from the date of decree till full and final 

realization. It is further directed that the plaintiff would further pay 

compensatory cost of Rs.3000/- under section 35A CPC to the 

substituted defendants. 

42. Prepare decree accordingly. 

Given under my hand and the seal of this court on this the 1
st
 day of 

July,2011 at Guwahati. 

 

Yusuf Azaz, 

Munsiff No.2, Kamrup. 

  


